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ORDER ON PETITIONS FOR WRIT OF MANDATE AND COMPLAINTS FOR 
DECLARATORY RELIEF 

Under the Housing Accountability Act (HAA), Government Code1 section 65589.5, a municipality 
may not "disapprove" a qualifying affordable housing project on the grounds it does not comply 
with the municipality's zoning and general plan if the developer submitted either a statutorily 
defined "preliminary application" or a "complete development application" while the city's 
housing element was not in substantial compliance with state law. (See§ 65589.5, subds. (d)(S), 
(h)(S), (o)(l).) This statutory provision, colloquially known as the "Builder's Remedy," 
incentivizes compliance with the Housing Element Law by temporarily suspending the power of 
non-compliant municipalities to enforce their zoning rules agairst qualifying affordable housing 
projects. 

Respondents, the City of La Canada Flintridge, the City of La Canada Flintridge Community 
Development Department, and the City of l a Canada Flintridge City Council (collectively, 
Respondents or the City) determined Petitioner 600 Foothill Owner, L.P.'s (600 Foothill) 
proposed mixed-use development did not qualify for the Builder's Remedy. Petitioner 600 
Foothill, Petitioner California Housing Defense Fund (CHDF), and Petitioners-lntervenors the 
People of the State of California, Ex. Rel. Rob Banta and the California Department of Housing 
and Community Development (HCD){collectively, lntervenors), challenge Respondents' 
decision. 

The petitions are granted. The court orders a writ shall issue directing Respondents to set aside 
their May 1., 2023 decision finding 600 Foothill's application doe5 not qualify as a Builder's 
Remedy pr·Jject and to process the application in accordance wi: h the HAA. 

JUDICIAL NOTICE 

600 Foothill's Request for Judicial Notice (RJN) fi led November 8. 2023 is denied as to Exhibit A 
and grant2d as to Exhibits B through F. Respondents' objections to Exhibits B through Fare 
overruled. Respondents' objections 1 and 4 are sustained to the extent they pertain to Exhibit 

A. 

1 All further undesignated statutory references are to this code. 
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Respondents' RJN in support of its opposition to the 600 Foothill petition is granted as to al l 
referenced exhibits except as to Exhibits D-3, V and BB. 2 

600 Foothill's Reply RJN of Exhibit AA is granted, 

CHDF' s RJN of Exhibits A through Dis granted. 

Respondents' RJN in support of its opposition to the CHDF petition is granted as to all 
referenced exhibits except as to Exhibit D-3 and V. Except as to Exhibits D-3 and V, the 
objections of lntervenors and CHDF are overruled. 

For all RJNs, the court does not judicially notice any particular interpretation of the records. 
Nor does the court judicially notice the truth of hearsay statements within the judicially noticed 
records. 

EVIDENTIARY OBJECTIONS, MOTION IN LIM/NE ANO CODE OF CIVIL PROCEDURE SECTION 
1094.S, SUBDIVISION (E) 

Preliminarily, the court finds none of the parties' evidentiary objections are material to the 
disposition of any cause of action or issue. The court nonetheless rules on the objections for 
completeness. The court notes it is not required to parse through long narratives with 
generalized objections. The court may overrule an objection if the material objected to contains 
unobjectionable material. The parties make many objections to multiple sentences where much 
or some of the material is not objectionable. (See Fibreboard Paper Products Corp. v. East Bay 
Union of Machinists, Local 1304, United Steelworkers ... (1964) 227 Cal.App.2d 675, 712.) 

600 Foothill's Objections 

Declaration of Lynda-Jo Hernandez: All objections are overruled. 
Declaration of Kim Bowan: All objections are overruled except 3, 12 and 17. 
Declaration of Peter Sheridan: All objections are overruled. 
Declaration of Keith Eich: All objections are overruled. 
Declaration of Susan Koleda: All objections are overruled. 
Declaration of Teresa Walker: All objections are overruled except 3, 11, 17, 26 and 29. 
Declaration of Richard Gunter Ill : All objections are overruled except 5-8 and 14-20. 

Ill 

2 Contrary to 600 Foothill's assertion, Respondents did not request judicial notice of Exhibit A to 
the Koleda declaration. 600 Foothill and lntervenors appear correct-Respondents did not 
submit Exhibits D-3 or V with the Koleda declaration. Accordingly, the court cannot judicially 
notice E><hibits D-3 or V. 
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Respondents' Objections to 600 Foothill's Evidence 

Declaration of Melinda Coy: All objections are overruled. 
Reply Declaration of Garret Weyand: All objections are overruled except 3, 4, 7 and 8.3 

lntervenors' Objections 

Declaration of Susan Koleda: All objections are overruled. 

CHDF' s Objections 

Declaration of Teresa Walker: All objections are overruled except 2, 4 and 6. 
Declaration of Susan Koleda: All objections are overruled. 

Declarations of Eich, Bowman, Gunter Ill and Hernandel are all overruled as discussed infra. 

Motion In limine 

Respondents' Motion In limine to Exclude Issues or Evidence (filed February 5, 2024) is denied. 
Respondents do not demonstrate 600 Foothi ll has submitted any evidence concerning 
" infeasibility'' of the project that is outside of the administrative record. Respondents do not 
require discovery to respond to 600 Foothill's infeasibility arguments given such arguments are 
based entirely on the administrative record. (See§ 65589.5, subd. (m)(l); Code Civ. Proc., 
§ 1094.5, subd. (e).) 

Code of Civil Procedure section 1094.S. Subdivision {e) 

Section 65589.S, subdivision (m)(l) in the HAA specifies " [a]ny action brought to enforce the 
provisions of this section shall be brought pursuant to Section 1094.5 of the Code of Civil 
Procedure .... " Accordingly, the HAA causes of action are subject to the limitations on extra
record evidence in Code of Civil Procedure section 1094.5, subd. (e). Nonetheless, the HAA 
causes of action involve questions of substantia l compliance with the Housing Element Law, 
governed, at least in part, by Code of Civil Procedure section 1085. (See e.g., § 65587, subd. 
{d){2).) Code of Civil Procedure section 1094.S, subdivision (e) does not apply to a cause of 
action governed by Code of Civil Procedure section 1085. 

The parties have neglected to suggest which parts of their declarations are subject to Code of 
Civil Procedure sections 1094.5, 1085 or both. The parties also have not moved to augment the 
administrative record pursuant to Code of Civil Procedure section 1094.5, subdivision (e). Under 
the circumstances, the court will admit and consider the parties' declarations despite the court 

3 The declaration is properly submitted to respond to the defense of unclean hands and 
allegations of "manipulation of the HCD approval process" discussed in Respondents' 
opposition brief. 
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having made no order to augment the record.4 The court notes, however, even if t he court 
excluded all the extra-record evidence submitted, including the lengthy Koleda declarations, 
the result here would not change. 

BACKGROUND 

The Housing Element Law5 

"In 1980, the Legislature enacted the Housing Element Law, 'a separate, comprehensive 
statutory scheme that substantially strengthened the requirements of the housing element 
component of local general plans.' " (Martinez v. City of Clovis (2023) 90 Cal.App.5th 193, 221-
222 [Martinez].) 

A housing element within a general plan must Include certain components, including, but not 
limited to: an assessment of housing needs and the resources available and constraints to 
meeting those needs; an inventory of sites available to meet the locality's housing needs at 
different income levels, including the Regional Housing Needs Allocation (RHNA); a statement 
of goals, quantified objectives, and policies to affirmatively further fair housing; and a schedule 
of actions to address the housing element' s goals and objectives.(§ 65583, subds. (a), (b), (c).) 

"A municipality must review its housing element for the appropriateness of its housing goals, 
objectives, and policies and must revise the housing element in accordance with a statutory 
schedule.(§ 65588, subds. (a)1 (b).) The interval between the due dates for the revised housing 
element is referred to as a planning period or cycle, which usually is eight years." (Martinez~ 
supra, 90 Cal.App.5th at 221-222.) 

"Before revising its housing element, a local government must make a draft available for public 
comment and, after comments are received, submit the draft, as revised to address the 
comments, to the Department of Housing and Community Development (HCD). (§ 65585, subd. 
(b)(l); see§ 65588 {review and revision of housing element by local government].) After a draft 
is submitted, the HCD must review it, consider any written comments from any public agency, 
group, or person, and make written findings as to whether the draft substantially complies with 
the Housing Element Law.(§ 65585, subds. (b)(3), (c), (d); .... ) l ,J) If the HCD finds the draft 
does not substantially comply with the Housing Element Law, the local government must either 
(1) change the draft to substantially comply or (2) adopt the draft without changes along with a 
resolution containing findings that explain its belief that the draft substantially complies with 
the law.(§ 65585, subd. (f).)" �(�M�a�r�t�i�n�e�z '�� supra, 90 Cal.App.5th at 221-222.) 

• At the conclusion of the hearing, the parties agreed the court could consider all of the 
evidence before it without regard to Code of Civil Procedure section 1094.5, subdivision (e). 
s See section 65580, et seq. 
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The City's October 2021 and October 2022 Draft Housing Elements, and HCD's Findings the City 
Had Not Attained Substantial Compliance with the Housing Element law 

Under the Housing Element Law, the City had a statutory deadl ne of October 15, 2021 to adopt 
a substantially compliant 6th cycle housing element. (AR 443.) The City submitted its draft 
housing element to HCD on that day. (AR 443.) 

On December 3, 2021, HCD informed the City while the draft "addresses many statutory 
requirements," to comply with the Housing Element Law, signifcant revisions were required. 
(AR 443, 445-453.) HCD identified fourteen areas within the first version of the City's draft 
housing element that required specific programmatic revisions, organized into three broad 
categories-housing needs, resources, and constraints; housing programs; and public 
participation. (AR 445-453.) As examples, HCD found the draft rousing element lacked a 
sufficient site inventory analysis identifying potential sites for housing development distributed 
in a manner to affirmatively further fair housing, or an inadequate site Inventory of the City's 
vacant and underutilized sites to meet the City's RHNA determination. (AR 445-447.) 

Ten months later, on October 4, 2022, the City adopted its 2021-2029 housing element 
(October 2022 Housing Element). (AR 4504-4508, 4509 [Housing Element].) The City thereafter 
submitted its adopted Housing Element to HCD for review. (AR 5263.) 

On December 6, 2022, HCD informed the City " ft]he adopted hcusing element addresses most 
statutory requirements described in HCD's [prior] review; however, additional revisions are 
necessary to fully comply with State Housing Element law." (AR 5263 [referencing a May 26, 
2021 review].) HCD's findings of non-compliance for the October 2022 Housing Element are 
discussed further in the Analysis section infra. 

600 Foothill's Preliminary Application 

On November 10, 2022-after the City's adoption of the October 2022 Housing Element but 
before HCD's December 6, 2022 review-600 Foothill submitted the Preliminary Application 
seeking the City's approval to construct a mixed-used project on a site located at 600 Foothill 
Boulevard, which is currently occupied by two vacant church buildings and a surface parking lot. 
(AR 5241.) 600 Foothill proposed to build 80 apartments on the 5ite, 16 of which (or 20 percent) 
would be reserved for persons earning less than sixty percent of the area median income (the 
Project). (AR 5243.) 600 Foothill's Preliminary Application explained "given that the City 
continues to have a Housing Element that is out of compliance with state law," 600 Foothill 
proposed the Project as a Builder's Remedy project pursuant to section 65589.5, subdivision 
(d)(S) meaning the Project was not required to account for the Oty's zoning ordinance or 
general plan land use designation. (AR 5235.) 

Ill 

Ill 
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The City Staff Acknowledge Changes to the October 2022 Housing Element Are Necessary to 
Comply with HCD's Findings 

The City' s Director of Community Development, Susan Koleda, acknowledged on January 11, 
2023 in an email communication that "[a]II additional changes to the Housing Element have yet 
to be determined but will likely require additional [Planning Commission/City Council] 
approval.'' (AR 12894.) At the City's January 12, 2023 Planning Commission meeting, City staff 
acknowledged revisions were required for "the Housing Elemert to be in conformance" with 
applicable law. (AR 5274-5275.) Director Koleda also stated in a February 9, 2023 email 
communication that "additional clarifications were required" tc the October 2022 Housing 
Element, and "[t]he additional information will be incorporated into a revised Housing Element, 
scheduled to be adopted by the City Council on February 21, 2023. It will then be submitted to 
HCD for review as a third submittal." (AR 13011.) 

The City Adopts a February 2023 Housing Element, Fails to Rezone, and "Certifies" Its 
Substantial Compliance with the Housing Element Law 

On February 21, 2023, the City adopted its third revised housin6 element which addressed the 
deficiencies to the October 2022 Housing Element identified by HCD. (AR 6274-6279.) In its 
resolution adopting the revised housing element, the City Council stated it "certifies that the 
City's Housing Element was in substantial compliance with State Housing Element law as of the 
October 4, 2022 Housing Element adopted by the City Council. ... " (AR 6274.) Despite use of 
the word "certifies" in the City's resolution, Director Koleda opined at the February 21, 2023 
council meeting that the "consensus" from the City Attorney, the City's consultants, and HCD 
was that "self-certification" of the City' s housing element "is nm: an option." (AR 6207-6208; 
see also Opposition to lntervenors 19:18-21:7 ['1wrongly accuse ... of 'back-dating' and 'setf
certifying' "].) 

At the time the City adopted its t hird revised housing element 01 February 21, 2023, it had not 
completed the rezoning required by the Housing Element Law. Accordingly, on April 24, 2023, 
HCD found, although the February 2023 housing element addressed the previously identified 
deficiencies in the October 2022 Housing Element, and met "most of the statutory 
requirements of State Housing Law," the City was not in substantial compliance with the 
Housing Element Law because the City adopted the February 2023 housing element more than 
one year past the statutory due date of October 15, 2021 and the City had not completed its 
statutorily required rezoning. (AR 6297-6300; see also AR 7170-7171.) As a result, HCD found 
the City could not be deemed in substantial compliance with sta:e law until it completed all 
required rezones. (AR 6297-6300; see§ 65588, subd. (e)(4)(C)(ii i_1. ["A jurisd iction that adopts a 
housing element more than one year after the statutory deadlin~ ... shall not be found in 
substantial compliance with this article until it has completed the rezoning required by" the 
Housing Element Law].) 

In its April 24, 2023 letter, HCD also opined that "a local jurisdict on cannot 'backdate' 
compliance to the date of adoption of a housing element," and t1e City was not in substantial 
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compliance with the Housing Element Law as of October 4, 2022, notwithstanding its 
"certification" in the City's February 21, 2023 resolution. (AR 6297-6298.) 

The City Determines 600 Foothill's Preliminary Application Could Not Rely on the Builder's 
Remedy and the City Council Affirms the Decision 

On February 10, 2023, in response to 600 Foothill's Preliminary Application, the City issued an 
incompleteness determination (the First Incompleteness Determination) requesting additional 
detail on several issues. The First Incompleteness Determination did not allege any 
inconsistencies between the Project and the City's zoning ordinance and general plan. (AR 
5276-5279.) Petitioner supplemented its application materials in response to the First 
Incompleteness Determination on April 28, 2023. (See AR 6305, 7095-7096, 7152-7153, 7169, 
7166, 8050-8060.) 

On March 1, 2023, the City issued a second incompleteness determination (the Second 
Incompleteness Determination). The Second Incompleteness Determination advised 600 
Foothill the Builder's Remedy did not apply to the Project making the Preliminary Application 
incomplete for its failure to comply with the City's general plan zoning laws and residential 
density limitations. (AR 6280-6281; see AR 7176.) 

On March 9, 2023, 600 Foothill appealed the Second Incompleteness Determination. (See 
§ 65943, subd. (c); AR 6282-6287, AR 12926.) In support of its appeal, 600 Foothill provided a 
letter from its attorney explaining 600 Foothill's position the City Council' s failure to grant the 
appeal would constitute a violation of the HAA. (AR 6304-6462, 6317 ["flouts the law"].) 

The City Council heard 600 Foothill's appeal on May 1, 2023. The City Council voted 
unanimously to adopt Resolution No. 23-14, denying the appeal and upholding the Second 
Incompleteness Determination (the May 1, 2023 Decision). (AR 7151-7160, AR 7161-7168.) 

On June 8, 2023, HCD sent the City a Notice of Violation advising the City it violated the HAA 
and Housing Element Law by denying 600 Foothill's appeal. (AR 7170-7175.) HCD summarized 
the alleged violations: 

The City cannot 'backdate' its housing element compliance date to an earlier date 
so as to avoid approving a Builder's Remedy application. In short, the October 4, 
2022 Adopted Housing Element did not substantially comply with State Housing 
Element Law, regardless of any declaration by the City. Therefore, the Builder's 
Remedy applies, and the City's denial of the Project application based on 
inconsistency with zoning and land use designation is a violation of the HAA. !AR 
7170.) 
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The City Determines the Application is Complete and the Project is Inconsistent with City's 
Zoning Code and General Plan 

On May 26, 2023, the City informed 600 Foothill that its Project application was complete. (AR 
7169.) On June 24, 2023, the City advised 600 Foothill: 

[l]t remains the City's position (as affirmed by City Council on May 1, 2023) that the 2021-
2029 Housing Element was in substantial compliance witn state law as of October 4, 2022. 
Based on that, staff reviewed the project for consistency with the General Plan, applicable 
provisions of the Downtown Village Specific Plan (DVSP), the Zoning Code, and the density 
proposed within the 2021-2029 Housing Element. In accordance with[]§ 65589.S(j)(2)(A), 
t his letter serves as an explanation of the reasons that the City considers the proposed 
project to be inconsistent, not in compliance, or not in conformity with these 
aforementioned guiding documents. (AR 7176.) 

The City Completes Rezoning and HCD Certifies the City's Substantial Compliance with the 
Housing Element Law 

On September 12, 2023, the City adopted a resolution completing its rezoning commitments 
set forth in its housing element. HCD reviewed the materials anj, on November 17, 2023, sent a 
letter to the City finding the City had "completed actions to address requirements described in 
HCD's April 24, 2023 review letter." (Coy Deel. ,i 12, Exh. D.) 

Writ Proceedings 

On July 21, 2023, 600 Foothill filed its verified petition for writ of mandate and complaint for 
declaratory and injunctive relief against Respondents. On July 25, 2023, CHDF filed its verified 
petition for writ of mandate and complaint for declaratory relief. The court has related the two 
actions and coordinated them for trial and legal briefing. The court denied Respondents' 
motion to consolidate the two actions. 

On December 20, 2023, pursuant to a stipulation, lntervenors filed their petition for writ of 
mandate and complaint for declaratory relief in the CHDF proceeding. 

For this proceeding, the court has considered 600 Foothill's Opening Brief, CHDF's Opening 
Brief, lntervenors' Opening Brief, Respondents' three opposition briefs, 600 Foothill's Reply 
Brief, CHDF's Reply Brief, lntervenors' Reply Brief, the administrative record, the joint appendix, 
all requests for judicial notice, and all declarations (including exhibits).6 

Ill 

6 The court accounted for its evidentiary rulings as to the evidence. 
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STANDARD OF REVIEW 

Pursuant to the Los Angeles County Court Rules (Local Rules), ''[t]he opening and opposition 
briefs must state the parties' respective positions on whether the petitioner is seeking 
traditional or administrative mandamus, or both." (Local Rules, Rule 3.231, subd. (i)(l).) The 
parties must also provide their position on the standard of revi:w in their briefing. (See Local 
Rule, Rule 3.231, subd. (i)(3).) 

600 Foothill, CHDF and Respondents do not suggest the standard of review that applies to the 
causes of action. lntervenors argue Code of Civil Procedure sec:ion 1085, not Code of Civil 
Procedure section 1094.5, applies to their petition. 

Under Code of Civil Procedure section 1094.5, subdivision (b), the relevant issues are whether 
(1) the respondent has proceeded without jurisdiction, (2) there was a fair trial, and (3) there 
was a prejudicial abuse of discretion. An abuse of discretion is established if the agency has not 
proceeded in the manner required by law, the decision is not supported by the findings, or the 
findings are not supported by the evidence. (Code Civ. Proc., § 1094.5, subd. (b).) 

In administrative mandate proceedings not affecting a fundamental vested right, the trial court 
reviews administrative findings for substantial evidence. Substantial evidence is relevant 
evidence that a reasonable mind might accept as adequate to sJpport a conclusion (California 
Youth Authority v. State Personnel Board (2002) 104 Cal.App.4th 575, 584-85), or evidence of 
ponderable legal significance which is reasonable In nature, credible and of solid value. (Mohilef 
v. Janovici (1996} 51 Ca l.App.4th 267, 305 n. 28.) Under the sub5tantial evidence test, "[c]ourts 
may reverse an [administrative] decision only if, based on the e·,idence . . . , a reasonable person 
could not reach the conclusion reached by the agency." (Sierra Club v. California Coastal Com. 
{1993) 12 Cal.App.4th 602, 610.) The court does "not weigh the evidence, consider the 
credibility of witnesses, or resolve conflicts in the evidence or in the reasonable inferences that 
may be drawn from it." (Doe v. Regents of University of California (2016) 5 Cal.App.5th 1055, 
1073.) 

To obtain a traditional writ of mandate under Code of Civil Procedure section 1085, there are 
two essential findings. First, there must be a clear, present, and ministerial duty on the part of 
the respondent. Second, a petitioner must have a clear, present. and beneficial right to the 
performance of that duty. (California Ass'n for Health Services a~ Home v. Department of Health 
Services (2007) 148 Cal.App.4th 696, 704.) "Generally, mandamus is available to compel a 
public agency's performance or to correct an agency's abuse of discretion when the action 
being compelled or corrected is ministerial." (AIDS Healthcare Foundation v. Los Angeles County 
Dept. of Public Health (2011) 197 Cal.App.4th 693, 700.) 

An agency is presumed to have regularly performed its official d;ties. (Evid. Code,§ 664.) Under 
Code of Civil Procedure section 1094.5, the "trial court must afford a strong presumption of 
correctness concerning the administrative findings." (Fukuda v. City of Angels (1999) 20 Cal.4th 
805, 817.) A petitioner seeking administrative mandamus has the burden of proof and must cite 
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the administrative record to support its contentions. (See,A/ford v. Pierno (1972) 27 Cal.App.3d 
682, 691.I Similarly, a petitioner "bears the burden of proof in a mandate proceeding brought 
under Code of Civil Procedure section 1085.11 (California Correctional Peace Officers Assn. v. 
State Personnel Bd. (1995) 10 Cal.4th 1133, 1154.) A reviewing court "will not act as counsel for 
either party to a [challenge to an administrative decision) and will not assume the task of 
initiating and prosecuting a search of the record for any purpose of discovering errors not 
pointed out in the briefs." (Fox v. Erickson (1950) 99 Cal.App.2d 740, 742 [context of civil 
appeal.) 

" 'On questions of law arising in mandate proceedings, [the court] exercise[s] independent 
judgment.' .... Interpretation of a statute or regulation is a question of law subject to 
independent review." (Christensen v. Lightbourne (2017) 15 Cal.App.5th 1239, 1251.) 

ANALYSIS 

Petition for Writ of Mandate - Violations of the HAA 

600 Foothill, CHDF, and lntervenors seek a writ of mandate to enforce the requirements of the 
HAA against the City. Among other relief, they seek a writ directing Respondents to set aside 
the City Council's "decision, on May 1, 2023, to disapprove an application for a housing 
development project at 600 Foothill Boulevard, and compelling Respondent to approve the 
applicatioh or, in t he alternative, to process it in accordance with the law.'' (CHDF Pet. Prayer 
11 1; see also 600 Foothill Pet. Prayer 1111 3-5 and lntervenors Pet. Prayer 1111 1-3.)7 

Standard of Review 

As noted, the HAA at section 65589.5, subdivision (m)(l) specifies "[a)ny action brought to 
enforce the provisions of this section shall be brought pursuant to Section 1094.5 of the Code 
of Civil Procedure. , . . 11 Nonetheless, lntervenors argue Code of Civil Procedure section 1085, 
not Code of Civil Procedure section 1094.5, applies because Respondents have a "ministerial 
duty under the HAA to process the Foothill Owner's Builder's Remedy application." 
(lntervenors' Opening Brief 10:27; see Sunset Drive Corp. v. City of Redlands (1999) 73 
Cal.App.4th 215, 221-222. ["A writ of mandate may be issued by a court to compel the 
performance of a duty imposed by law."]) 

While there is a colorable argument Code of Civil Procedure section 1085 applies to parts of the 
HAA claims involving the Housing Element Law, given the Legislature's clear instructions in 
section 65589.5, subdivision (m)(l), the court concludes Petitioners' writ petitions to enforce 
the HAA are all governed by Code of Civil Procedure section 1094.5. 

7 600 Foothill's writ claims under the HAA are alleged in its third through fifth causes of action 
while CHDF's and lntervenors' are alleged in their first causes of action. 
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The court's task "is therefore to determine whether the City 'proceeded in the manner required 
by law,' with a decision supported by the findings, and findings supported by the evidence; if 
not, the City abused its discretion." (California Renters Legal Advocacy and Education Fund v. 
City of San Mateo (2021) 68 Cal.App.5th 820, 837.) The City "bear[s] the burden of proof that its 
decision has conformed to all of t he conditions specified in Section 65589.5." (§ 65589.6.) 

As noted, based on the circumstances, the court reaches the same result in its analysis even if 
the petitions, or parts thereof, are governed by Code of Civil Procedure section 1085. (See e.g., 
§ 65587, subd. (d)(2) [action to compel compliance with Housing Element Law "shall" be 
brought pursuant to Code of Civil Procedure section 1085].) The HAA claims raise legal 
questions of statutory construction and concerns about Respondents' substantial compliance 
with the Housing Element Law. The court decides such issues independent ly, regardless of 
whether Code of Civil Procedure section 1094.5 or 1085 governs. (See e.g. Martinez, supra, 90 
Cal.App.5th at 237.) 

The City "Disapproved" the Builder's Remedy Project 

600 Foothill contends the City "disapproved" the Project, as the term is defined in the HAA, 
because the City 11determined that the Project could not proceed because it believed the 
Builder's Remedy was inapplicable." (600 Foothill Opening Brief 7:11-12.) CHDF and lntervenors 
make the same argument. (CHDF Opening Brief 21:25-28; lntervenors' Opening Brief 15:27-
16:3.) 

The Builder's Remedy, at section 65589.5, subdivision (d)(S) provides in pertinent part: 

(d) A local agency shall not di sapprov e a housing development project ... for very 
low, low-, or moderate-income households ... unless it makes written findings, 
based upon a preponderance of the evidence in the record, as to one of the 
following: 

(S)The housing development project ... is inconsistent with both the jurisdiction's 
zoning ordinance and general plan land use designation as specified in any 
element of the general plan as it existed on the date the application was deemed 
complete, and the jurisdiction has adopted a revised housing element in 
accordance with Section 65588 that is in substantial compliance with this article. 
(Emphasis added.) 

Thus, to prove their claim under the HAA and to proceed with the Project as a Builder's 
Remedy, Petit ioners must show the City ''disapprove[d] a housing development project." 
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(§ 65589.5, subd. (d).)8 Section 65589.5, subdivision (h)(6) provides to" 'disapprove the housing 
development project' includes any instance in which a local agency does any of the following: 
(A) Votes on a proposed housing development project application and the application is 
disapproved, including any required land use approval s or entitlements necessa ry for the 
issuance of a building perm it .... " (Emphasis added.) 

Here, on May 1, 2023, the City Council denied Petitioner's appeal of the Second Incompleteness 
Determination stating: 

(T]he City Council of the City of La Canada Flintridge hereby denies the appeal and 
upholds the Planning Division's March 1, 2023, incompleteness determination for 
the mixed use project at 600 Foothill Boulevard, on the basis that the 'builder's 
remedy' under the Housing Accountability Act does not apply and is not available 
for the project, and that the project did not 'vest' as a 'builder's remedy' project 
as alleged in the project's SB 330 Preliminary Application submission dated 
November 14, 2022, because the City's Housing Element was, as of October 4, 
2022, in substantial compliance with the Housing Element law. (AR 7167.) 

Notably, Director Koleda informed the City Council, prior to its vote on the appeal, that "if the 
appeal is denied, the project will be processed accordingly as a standard, nonbuilder's remedy 
project." (AR 7103.) Thus, the City Council "voted" on a proposed housing development project 
application and determined the Project could not proceed as a Builder's Remedy project-that 
is, the Project would be subject to the City's discretionary approvals. 

The Legislature has expressed its intent that the HAA "be interpreted and implemented in a 
manner to afford the fullest possible weight to the interest of, and the approval and provision 
of, housing." (§ 65589.5, subd. (a)(2)(L); California Renters Legal Advocacy & Education Fund. v. 
City of San Mateo, supra, 68 Cal.App.5th at 854.) In addition, " [a]s a basic principle of statutory 
construction, 'include' is generally used as a word of enlargement and not of limitation .... 
Thus, where the word 'include' is used to refer to specified items, it may be expanded to cover 
other items." (Rea v. Blue Shield of California (2014) 226 Cal.App.4th 1209, 1227.) Applying 
these canons of statutory construction, the court finds section 65589.5, subdivision (h)(6) 
should be given a broad construction. Because the City Council made clear any required land 
use approvals or entitlements would not be issued for the Project, as a Builder 's Remedy 
project , the City Council's May 1, 2023 decision falls within the HAA's broad definition of 
"disapprove." 

8 It is undisputed the Project constitutes a "housing development project ... for very low, low-, 
or moderate-income households" within the meaning of the HAA. HCD advised the City on 
June 81 2023: "The Project is proposed as an 80-unit mixed-use project where 20 percent of the 
units (16 units) will be affordable to lower-income households. The residential portion equates 
to approximately 89 percent of the Project; therefore, the Project qualifies as a 'housing 
development project' under the HAA (Gov. Code,§ 65589.5, subd. {h)(2)(B))." (AR 7171.) 
Respondents develop no argument to the contrary. 
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Respondents contend: 

600 Foothill defined the "approvals" and "entitlements" it sought in its application 
- namely, a Conditional Use Permit (USE-2023-0016), Tentative Tract Map 83375 
(LAN0-2023-0001), and Tree Removal Permit (DEV-2023-0003). (AR 5285.} There 
was no vote on May 1, 2023, on any of these "required land use approvals" or 
"entitlements" and, t hus, ... the "vote'' needed under the HAA has not occurred. 
(Opposition to 600 Foothill 19:22-26 [emphasis in original).) 

Respondents' narrow interpretation of the statute is unpersuasive. (See§ 65589.5, subd. 
(a)(2}(L).) While the City Council may not have voted to deny the conditional use permit, 
tentative tract map, and tree removal permit, the City Council voted on May 1, 2023 and 
determined the Project could not proceed as the project proposed-a Builder's Remedy 
project. Because the Project was proposed as a Builder's Remedy, the City Council's May 1, 
2023 vote on the project application was a "disapproval" within the meaning of the HAA. 

Respondents also contend "[t]he City cannot as a matter of law approve or disapprove a 
development project, including a proj ect under the Builder's Remedy, prior to conducting 
environmental review under CEQA .... " 9 (Opposition to 600 Foothill 16:15-16.) Respondents 
argue the HAA does not authorize the court "to order the City to accommodate CEQA review 
after a possible finding by the Court of a violation of the HAA." (Opposition to 600 Foothill 
16:25-26 [emphasis in original].) 

Again, Respondents' arguments are unpersuasive-a city can disapprove a project without 
having undertaken CEQA review. Nothing requires a city to undertake CEQA review before 

deciding to disapprove a project. CEQA does not apply to "[p)rojects which a public agency 
rejects or disapproves." (Pub. Res. Code,§ 21080, subd. (b)(S).) "(l]f an agency at any time 
decides not to proceed with a project, CEQA is inappl icable from that time forward." (Las Lomas 

Land Co., LLC v. City of Los Angeles (2009) 177 Cal.App.4th 837, 850.) Respondents do not cite 
any language from the HAA that supports their position.10 

9 CEQA refers to the California Environmental Quality Act at Public Resources Code section 
21000, et seq. 
10 During argument, the City emphasized its reliance on section 65589.5, subdivision (m)(l) its 
language concerning finality-an action cannot be brought to enforce the HAA's provisions until 
there is a "final action on a housing development project" and the City did not take final action 
on the Project-it merely determined the Project could not be built as a Builder's Remedy 
project and would be subject to discretionary approvals. As noted by 600 Foothill, an action to 
enforce the HAA may be initiated after a municipality imposes conditions upon, disapproves or 
takes final action on a housing project. The City made clear in its May 1, 2023 Decision that the 
Project could not proceed as proposed as a Builder's Remedy project. 
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While CEQA review is preserved by the HAA11 nothing suggests a disapproval under the HAA 
can occur only after CEOA review or that a court lacks authority to issue a writ to compel 
compliance with the HAA, even if a Builder's Remedy project is subject to CEQA compliance. 
Notably, a suit to enforce t he HAA must be filed "no later than 90 days from" project 
disapproval.(§ 65589.5, subd. (m)(l).) Further, the HAA must "be interpreted and implemented 
in a manner to afford the fullest possible weight to the interest of, and the approval and 
provision of, housing.11 (§ 65589.5, subd. (a)(2)(L).) Respondents' interpretation of the HAA, 
under which a disapproval cannot occur prior to CEQA review, would hinder the approval and 
provision of housing. Accordingly, an agency may 11disapprove" a project under the HAA before 
conducting any environmental review under CEQA, and a petit ioner's claim to enforce the HAA 
may be ripe for consideration even if CEQA review has not been performed or completed. 

Respondents' reliance on Schellinger Brothers v. City of Sebastopol (2009) 179 Cal.App.4th 
1245, 1262 (Schellinger] is misplaced. Schellenger involved a request to compel the certification 
of an environmental impact report. Schellinger did not hold that all cla ims under the HAA or 
other housing laws are unripe or cannot be filed until CEOA review is completed. The case did 
not address CEQA in the context of a claim to enforce the Builder's Remedy provision in the 
HAA. The case also did not suggest a trial court lacks discretion to structure a writ issued 
pursuant to the HAA in a manner that allows for CEQA review to be completed. 11 An opinion 
is not authority for propositions not considered." (People v. Knoller (2007) 41 Cal.4th 139, 154-
55.) 

The court acknowledges Schellinger advised the HAA "specifically pegs its applicability to the 
approval, denial or conditional approval of a 'housing development project' . . . which, as 
previously noted, can occur only after the EIR is certified. (CEQA Guidelines,§ 15090(a).)" 
(Schellinger, supra, 179 Cal.App.4th at 1262.) Nonetheless, the court's statement must be 
interpreted in the context of the issues before that Court. Because the agency there had not 
disapproved the project at issue, the Court's reference to the "denial'' of a housing 
development project was a dictum. In any event, as discussed, Schellinger did not decide the 
legal question presented here-whether the City "disapproved" a Project when it determined, 
through a vote of its City Council, the Builder's Remedy Project did not qualify for the Builder's 
Remedy under the HAA.12 

11 See section 65589.5, subdivisions (e) and (0)(6). 
12 Respondents indicate the City took action to pay for CEQA review of the Project starting in 
September 2023. {Opposit ion to 600 Foothill 18:11-14 [citing Sheridan Deel. Exh. JJ].) By that 
time, however, the City Council had already determined the Project could not proceed as 
proposed pursuant to the Builder's Remedy. (AR 7167; see also AR 7176.) Respondents do not 
explain the purpose of CEQA review for a project the City Council has determined could not be 
approved consistent with the law. This evidence does not support Respondents' position the 
City Council's May 1, 2023 Decision did not constitute a "disapproval" under the HAA. 
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Based on the foregoing, Petitioners have demonstrated the City Council "disapproved" the 
Project with its May 1, 2023 Decision within the meaning of the HAA. Respondents do not show 
the petitions are "unripe" because CEOA review has not been completed, or that CEQA review 
is a prerequisite to the "disapproval" of a Project under the HA.I\. In light of the court's 
conclusion, the court need not reach the parties' contentions regarding California Renters v. 
City San Mateo (2021) 60 Cal.App.5th 820 and appellate briefing from that case. (See 
Opposition to 600 Foothill 17:10-28 [citing Sheridan Deel. Exh. EE and FF).) 

"Vesting11 of the Builder's Remedy and the Date the Pro ect Application was Deemed 
Complete 

Respondents assert the filing of a SB 330 preliminary applicatio1 does not "vest'' the Builder's 
Remedy because "when a city is determining whether it can m2ke the finding in subsection 
(d)(S), it considers the status of its Housing Element as of the date the finding is made." 
(Opposition to 600 Foothill 23:11-13 [emphasis in original].) 

The HAA defines "deemed complete" to mean that "the applicant has submitted a preliminary 
application pursuant to Section 65941.1." (§ 65589.5, subd. (h)(5) [emphasis added].) Section 
65589.5, subdivision (o)(l) states "a housing development project shall be subject only to the 
ordinances, policies, and standards adopted and in effect when a preliminary application 
including all of the information required by subdivision (a) of Section 65941.1 was submitted." 
Construing these statutory provisions, along with section 65589.5, subdivision (d), the court 
concludes a Builder's Remedy "vests" if the local agency does not have a substantially 
compliant housing element at the time a complete preliminary application pursuant to section 
65941.1 is submitted and "deemed complete." 

Respondents have not developed any argument the Preliminary Application, submitted in 
November 2022, lacked the information required by section 65~41.l or was otherwise 
incomplete wit hin the meaning of the HAA. (See AR 5234-5246.;13 Thus, if the City's housing 
element did not substantially comply with the Housing Element Law at that time (see analysis 
infra), the Builder's Remedy "vested" when 600 Foothill submitted its Preliminary Application in 
November 2022.14 

Respondents' reliance on subdivision (o) of the HAA is misplacec. Section 65589.5, subdivision 
(o)(4) provides" 'ordinances, policies, and standards' includes general plan , community plan, 
specific plan, zoning, design review standards and criteria, subdi'Jision standards and criteria, 
and any other rules, regulations, requirements, and policies of a local agency." (Empasis added.) 

13 600 Foothill's Preliminary Application used the form generated by the City. 600 Foothill 
completed the form and Included necessary attachments. 
14 600 Foothill's Preliminary Application was "deemed complete," within the meaning of the 
HAA, when 600 Foothill submitted its application in November 2022. (See AR 5241-5246, 7171; 
see also Gov. Code§§ 65589.5, subdivision (h)(5) and 65941.1.) During argument, Respondents 
appeared to conflate the Preliminary Application with a formal project application. 
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The housing element is a mandatory element of the general plan. (§ 65582, subd. (f).) Section 
65589.5, subdivision (o)(l) precludes Respondents from retroactively applying a housing 
element to a Builder's Remedy project that "vested" before certification of the housing 
element. 

Respondents' vesting argument is also inconsistent with the HAA's policy of promoting housing. 
(§ 65589.5, subd. (a)(2)(L).) If Respondents' position was correct, as a practical matter "no 
housing developer would ever submit a builder's remedy application because of the uncertainty 
about whether the project would remain eligible long enough to be approved." (CHDF Reply 
19:8-9.) 

600 Foothill's Preliminary Application was "deemed complete," for purposes of the HAA, in 
November 2022 when 600 Foothill submitted its Preliminary Application. If the Builder's 
Remedy applies (see infra), it therefore "vested" in November 2022.15 

The City Could Not Be in Substantial Compliance with the Housing Element Law until it 
Completed Rezoning 

Petitioners contend the City's housing element was not in substantial compliance with the 
Housing Element Law when 600 Foothill filed its Preliminary Application because the City had 
not completed the rezoning required by sections 65583, subdivision (c)(l)(A) and section 
65583.2, subdivision (c). (See 600 Foothill Opening Brief 12:21-23.) Petitioners are correct. 

Section 65588, subdivision (e)(4)(C)(i) states: 

For the adoption of the sixth revision and each subsequent revision, a local 
government that does not adopt a housing element that the department has 
found to be in substantial compliance with this article within 120 days of the 
applicable deadline described in subparagraph (A) or (C) of paragraph (3) shall 
comply with subparagraph (A) of paragraph (1) of subdivision (c) of Section 
65583 and subdivision (c) of Section 65583.2 within one year of the statutory 
deadline to revise the housing element. 

Section 65588, subdivision (e)(4)(C)(iii) states: 

A jurisdiction that adopts a housing element more than one year after the 
statutory deadline described in subparagraph (A) or (C) of paragraph (3) shall not 
be found in substantial compliance with this article until it has completed the 

15 However, the court reaches the same result in its analysis below even if the application was 
deemed complete or "vested" anytime up to May 1, 2023, the date of City Council's decision. 
The City did not complete its required rezoning until September 12, 2023. (See § 65588, 
subd. (e)(4)(C)(iii).) 
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rezon ing required by subpa ragraph (A) of paragraph (1) of subdivi sion (c) of 
Sect ion 65583 and subd ivis ion (c) of Sect ion 65583.2. (Emphasis added.)16 

Thus, the statute mandates the jurisdiction "shall not be found in substantial compliance" until 
completing the rezoning. (/bid.)17 The plain language of the statutory prohibition is not limited 
to HCD; the prohibition therefore applies to the courts. 

As applied here, the City's statutory deadline to adopt a substantially compliant 6th cycle 
housing element was October 15, 2021. (AR 443.) The City submitted its draft housing element 
to HCD on October 15, 2021. (AR 443.) Because the City failed to secure certification of its 6th 
cycle housing element within 120 days of its statutory deadline of October 15, 2021 (see AR 
443-447), October 15, 2022 served as the City's deadline to complete its required rezoning. 
(§ 65583, subd. (c)(l)(A).) It is undisputed the City did not complete the required rezoning until 
September through November 2023. 

Pursuant to the plain language of section 65588, subdivision (e){4)(C)(iii), the City "shall not be 
found" in substantial compliance with the Housing Element Law until the City completed its 
rezoning in September through November 2023. As a result, the City did not have a 
substantially compliant housing element when 600 Foothill submitted its Preliminary 
Application to the City in November 2022; the Builder's Remedy therefore applies to the 
Project. 

Respondents do not challenge the plain language interpretation of section 65588, subdivision 
(e)(4)(C)(iii). 18 Thus, they concede where an agency has failed to adopt a substantially compliant 
housing element by more than a year after the statutory deadline to do so, the agency cannot 
be found in substantial compliance with the Housing Element Law by HCD or a court until it 

16 During argument, Respondents objected to the court's consideration of legislative history 
referenced in the court's tentative order distributed prior to the hearing. The court relied 600 
Foothill's RJN, Exh. D at 82 and Exh. Eat 149. Respondents correctly argued resort to legislative 
history here is inappropriate given the plain language of the statute and lack of ambiguity. (See 
River Garden Retirement Home v. Franchise Tax Bd. (2010) 186 Cal.App.4th 922, 942.) While the 
parties later agreed the court could rely on all of the evidence that had been submitted by the 
parties, the court nonetheless revised its decision to eliminate the discussion of legislative 
history. Given Respondents' argument, there can be no claim the statute is unclear. "If there is 
no ambiguity, we presume the Legislature meant what is said and the plain meaning of the 
language controls." (Ibid.) 
17 In any event, as discussed infra, the court concludes the City did not adopt a substantially 
compliant housing element until after 600 Foothill submitted its complete Preliminary 
Applicat ion. Accordingly, even if the statutory bar of section 65588, subdivision (e)(4)(C)(ii i) 
does not apply to the courts, the court still concludes the Builder's Remedy applies to the 
Project. 
18 As noted supra in footnote 16, Respondents agree there is no ambiguity in the statute. 
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completes its required rezoning. (Sehulster Tunnels/Pre-Con v. Traylor Brothers, Inc. (2003) 111 
Cal.App.4th 1328, 1345, fn. 16 [failure to address point is "equivalent to a concession"].) 

Respondents contend the "City could not rezone until it had a General Plan Housing Element 
under Section 65860{c), HCD did not promulgate draft [Affirmatively Further Fair Housing] 
requirements for the 6th Cycle housing element until April 23, 2020, and did not promulgate 
the final version until April 2021, only six months before the then-existing deadline (within 
SCAG) for submitting a 6th RHNA Cycle Housing Element." (Opposit ion to CHDF 8: 11-15.) 

Respondents' evidence does not demonstrate actions or omissions of HCO or the Southern 
California Association of Governments (SCAG) precluded the City from adopting a substantially 
compliant housing element or the required rezoning. Director Koleda advises the final 
affirmat ively further fair housing requirements were available by April 2021, and the City's 
RHNA increased by only two dwelling units between March 22, 2021 and July 1, 2021. (Koleda 
Deel. ,i,i 20, 36.) As persuasively argued by lntervenors, the Cit~ "had sufficient time to 
accommodate its RHNA allocation, or at the very least, the two addit ional dwelling units added 
between March and July 2021." (lntervenors' Reply 16, fn. 8.) Respondents also do not show, 
with persuasive evidence, the timing of HCD's promulgation of affirmatively further fair housing 
requirements prevented the City from adopting a substantially compliant housing element. 

Respondents also argue section 65588, subdivision (e)(4)(C)(iii)'s rezoning requirement "is 
illegal, unconstitutional, and unenforceable" because "[t]he Government Code specifically 
contemplates that rezoning will occur after adoption of an amendment to a General Plan, 
including Housing Elements, .... " (Opposition to lntervenors 12.:19, 14:26-27.) Respondents' 
statutory argument is not fully developed, lacks sufficient analysis of governing legal principles, 
and is unpersuasive. 

Respondents wholly fail to explain how section 65588, subdivision (e)(4)(C)(iii) is "illegal" or 
"unconstitutional." At most, Respondents assert section 65588, subdivision (e)(4)(C)(iii} 
conflicts with other statutes requiring consistency between the zoning ordinances of a general 
law city and its general plan, and the requirement such zoning o'dinances be amended "within 
a reasonable time" to be consistent with a general plan that is amended. (Opposition to 
lntervenors 13:13-16 [citing§ 65860].) 

Respondents do not show a conflict between section 65588, subdivision (e)(4)(C)(iii) and 
section 65860 or any other statute. Contrary to Respondents' assertion, a city could comply 
with both statutes. Thus, as argued by 600 Foothill, a city could Lpdate its zoning 
simultaneously with the adoption of its housing element. A city could also adopt a housing 
element that is provisionally certified by HCD and t hen subsequently complete the rezoning, 
which is what occurred here. While section 65588, subdivision (e)(4)(C)(iii) may subject a city to 
the Builder's Remedy it if does not complete its rezoning at the s3me time adopts its housing 
element, Respondents do not show such possibil ity conflicts witr section 65860 or that the 
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Legislature lacked the authority to impose such measures to encourage the development of 
housing.19 

Because the City had not completed its required rezoning, the City's housing element was not 
in substantial compliance with the Housing Element Law when 600 Foothill filed the Preliminary 
Application in November 2022. As a result, the City Council prejudicially abused its discretion 
when it found the Builder's Remedy did not apply to the Project in its May 1, 2023 Decision. 

Did the City's October 2022 Housing Element Substantially Comply with the Housing 
Element law Without Consideration of Rezoning? 

In its May 1, 2023 Decision, the City Council found "the 'builder's remedy' under the Housing 
Accountability Act does not apply and is not available for the project ... because the City's 
Housing Element was, as of October 4, 20221 in substantial compliance with the Housing 
Element law." (AR 7167.) Petitioners contend the City Council's finding was a prejudicial abuse 
of discretion. The court agrees. The October 4, 2022 Housing Element was not in substantial 
compliance with the Housing Element Law. 

Standard of Review-Substantial Compliance with Housing Element Law 

"In an action to determine whether a housing element complied with the requirements of the 
Housing Element l aw, the court's review 'shall extend to whether the housing element ... 
substantially complies with the requirements' of the law.(§ 65587, subd. (b), italics added.) 
Courts have defined substantial compliance as 'actual compliance in respect to the substance 
essential to every reasonable objective of the statute,' as distinguished from 'mere technical 
imperfections of form.' [Citations.] Such a review is limited to whether the housing element 
satisfies the statutory requirements, 'not to reach the merits of the element or to interfere with 
the exercise of the locality1s discretion in making substantive determinations and conclusions 
about local housing issues, needs, and concerns.'" (Martinez, supra, 90 Cal.App.5th at 237.) 

HCD is mandated by statute to determine whether a housing element substantially complies 
with the Housing Element Law. (See e.g., § 65585, subds. (i)-(j); Health & Saf. Code § 50459, 
subds. (a), (b).) Given HCD's statutory mandate and its expertise, HCD's determination of 
substantial compliance with the Housing Element Law, or lack thereof, is entitled to deference 
from the courts. (See Hoffmaster v. City of San Diego (1997) 55 Cal.App.4th 1098, 1113, fn. 13 

19 Further, even assuming a conflict existed, Respondents do not explain why section 65860 
would take precedence over section 65588, subdivision (e)(4)(C)(iii) under the specific 
circumstances presented here (i.e., a statutory bar to attaining substantial compliance with the 
Housing Element Law until rezoning is complete). (See State Dept. of Public Health v. Superior 
Court (2015) 60 Cal.4th 940, 960-961. ["If conflicting statutes cannot be reconciled, later 
enactments supersede earlier ones [citation], and more specific provisions take precedence 
over more general ones."]) 
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